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My opinion [that the income tax rebate retains its character as wages] is,

furthermore, fortified by public policy considerations ... [W]hen family needs are

at issue, I prefer to err on the side of caution.  In s. 68 of the Bankruptcy Act

[now the BIA], Parliament has indicated that, before wages become divisible

among creditors, it is appropriate to have "regard to the family responsibilities

and personal situation of the bankrupt".  This demonstrates, to my mind, an

overriding concern for the support of families.

			

Moreover, there are related public policy goals to consider.  As recently

recognized by L'Heureux-Dubé in Moge v. Moge, "there is no doubt that divorce

and its economic effects" (p. 854 S.C.R.) are playing a role in the "feminization
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of poverty" (p. 853 S.C.R.).  A statutory interpretation which might help defeat

this role is to be preferred over one which does not.  [emphasis added]��
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Public policy, that high and unruly horse, which might favour a certain mode of

statutory interpretation in certain situations can have no bearing on this

question ...
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The policy of the BIA is to protect the ability of the family to be supported by the

bankrupt to the extent possible, even over the policy of giving the bankrupt an

opportunity for a fresh start ..., and over the rights of creditors to share in the

bankrupt's income and assets before discharge.
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The trustee's counsel referred to the unfairness of disentitling all of the

[husband]'s creditors from sharing in these proceeds through the bankruptcy.

I note that, except for the [wife] and the [husband]'s former lawyers, the only
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creditors listed on the Statement of Affairs are banks ... [Marzetti quoted]...

These comments were made in the context of the wage seizure provisions of

the statute but the public policy goals are applicable generally.  It seems to me

that the funds in trust could be far more appropriately used by the [husband]'s

ex-spouse and children than in the partial satisfaction of credit card debts and

vehicle loans. To repeat something Iacobucci J. also said in Marzetti, when

family needs are at issue, I prefer to err on the side of caution.  [¶53]
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�� Together, the Bill C-5 amendments and the Marzetti case evidence the court's

growing concern with bankruptcy issues in the area of family law. This concern

must be factored into the court's assessment of justice particularly in the case

at bar." (¶14) ...

“Any order for security for costs or immediate payment of arrears could be

construed as being unfair or unjust.  However, equally, if not more, important

is making certain that children are supported after divorce, irrespective of

bankruptcy.  [¶39]
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�� The Marzetti decision has no application in this case; it reminds us that the

public policy against the feminization of poverty should inform the interpretation

of statutes.
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I cannot see how, given this legislative and jurisprudential recognition of the

need to insulate support orders, a court can justify exercising its discretion in

a way which so dramatically contradicts express public policy.
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The intent of Parliament was to ensure that child maintenance support orders

and agreements would survive bankruptcy and that the effort to enforce them

would be given a special status. (¶31) ...
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It is my conclusion that the policy as to child maintenance and support as

reflected in legislation would trump the policy as to bankruptcy protection for

debtors to the extent that there might be any conflict or ambiguity as between

the policies when it came down to application of s. 178(1)(c) of the [BIA] to a

particular situation. (¶38)
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"¶23 What, then, is the nature of the levy? With the one exception just

mentioned, s. 147( 1) makes it 'payable .. on all payments .. made by the

trustee .. on account of the claims of creditors, whether unsecured, preferred

or secured ..'. This language suggests that the levy is to be shared by all

creditors who benefit from the proceedings. Under the Director's interpretation,

the levy would be borne only by creditors whose debts do not survive a

discharge. In regard to debts surviving a discharge, the burden of the levy

would be effectively transferred from the creditor to the bankrupt. Nothing in the

language of s. 147( 1) suggests such an outcome."

 .. ¶27 Since s. 147(1) is not ambiguous, I need not address the social policy

elements of statutory interpretation mentioned in Marzetti, supra."
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"Public policy .. is very unruly horse, and when once you get astride it you

never know where it will carry you."

�!��%0��$'��" &!!,!983�'&�$'�A��

"I disagree. With a good man in the saddle, the unruly horse can be kept in

control. It can jump over obstacles. It can leap the fences put up by fictions and

come down on the side of justice."
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"In answering the question, a judge should apply the usual rules for the

interpretation of agreements, but should not trespass on those rules by asking

what a court might have ordered if support had been sought or by asking what
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the parties might have agreed to in a case where they did not agree ... A judge

in a case like this should not be seduced into a hearing on issues that should

have been resolved long since ... [I]t is clear that there never was any

agreement about apportionment of the consideration, as both parties freely

acknowledge.  Presumably each had his or her own private intentions, into

which we should not inquire, but they never agreed on an apportionment."
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